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GOVERNMENT OF THE NORTHWEST TERRITORIES (GNWT) APPROACH TO
REGULATORY IMPROVEMENT

In response to the recent Road to Improvement report (the McCrank Report) and previous
regulatory improvement initiatives, the GNWT is adopting the following approach to
furthering regulatory improvement in the Northwest Territories (NWT).

The overall approach is to complete and provide adequate capacity to the integrated
system of land and water regulation envisioned by the parties to the land claim
agreements. Extensive restructuring is not required at this time, but targeted changes are
needed to ensure the system operates as intended.

Regulatory improvement is an ongoing process. The details of the approach may evolve
over time in response to additional research, changing conditions, and engagement with
the Federal government, Aboriginal governments, and stakeholders.

The GNWT’s approach has been informed by a number of previous regulatory review
processes, including the NWT Environmental Audit (2005), the Joint Examination Project
(2006), and the more recent federal Northern Regulatory Improvement Initiative and
resulting report from Mr. Neil McCrank, “Road to Improvement” (2007-2008). While the
GNWT’s approach and views are not a response to Road to Improvement, the Report’s
recommendations have been included for the purpose of focusing discussion. Similarly,
excerpts from the NWT Environmental Audit do not necessarily reflect the GNWT’s views
but are provided to demonstrate that many of these recommendations are not new, they
simply have not been acted upon.

In many cases, the proposed GNWT approach has been broadened to include
recommendations from previous processes or to more fully address NWT interests. The
responses have been grouped into categories, solely for ease of reference:

e Completing the System:;

e Building Toward Northern Control;
e Aboriginal Interests;

e Protecting the Environment; and

e Regulatory Process

The GNWT’s recommendations are found in the shaded green box at the end of each
section.
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COMPLETING THE SYSTEM

REGULATORY STRUCTURE

McCrank Recommendation

Option 1 a) A priority should be given to completing the Land Use Plans and
obtaining their approvals from the federal government.

b) The Mackenzie Valley Land and Water Board (MVLWB) should be
designated as the only Land and Water Board in the Mackenzie Valley.

c) The Mackenzie Valley Land and Water Board should have sufficient
funding to allow it to carry-out its responsibilities.

d) The federal government (INAC) should recognize the Mackenzie Valley
Land and Water Board (MVLWB) as the final decision maker within its new,
revised jurisdiction.

e) The federal government (INAC) should recognize the Mackenzie Valley
Environmental Impact Review Board (MVEIRB) as the final recommender on
those matters within its jurisdiction.

Option 2 a) A priority should be given to completing the Land Use Plans and
obtaining their approvals from the federal government.

b) The Mackenzie Valley Land and Water Board (MVLWB) should be
designated as the only Land and Water Board with quasi-judicial
responsibilities and appellant responsibilities from disputes at the
Regional Land and Water Board. The Regional Land and Water Boards will
be designated as administrative regulatory bodies.

¢) The Mackenzie Valley Land and Water Board (MVLWB) and the Regional
Boards should have sufficient funding to allow them to carry-out their
responsibilities.

d) The federal government (INAC) should recognize the Mackenzie Valley
Land and Water Board (MVLWB) as the final decision maker within its new,
revised jurisdiction.

e) The federal government (INAC) should recognize the Mackenzie Valley
Environmental Impact Review Board as the final recommender on those
matters within its jurisdiction.

Background*

The McCrank Report recommended two alternative restructuring options on the basis that,
“a regulatory structure has been created with too many regulatory bodies that do not (and
will not) have the capacity to perform their duties”?. However, the Report offered no

! Note: Sub-recommendation a) of each restructuring option, urging the priority completion of land use plans, is
duplicated in the Report’s recommendation #1. Sub-recommendations d) and e), which the Report asserts could
only work as part of a restructuring, may require further exploration.

2 Road to Improvement, May 2008, page 15




analysis or convincing justification for a conclusion that the existing land and water boards
cannot be provided with that capacity. Other than a general reference to “complexity” in
the NWT regulatory regime and the potential to free up capacity (both human and financial)
that could be used elsewhere in the system, Road to Improvement did not elaborate on why
eliminating the regional boards is desirable.

The first restructuring option, eliminating the number of land and water boards in a bid to
reduce complexity may be a disproportionate response, particularly since most users of the
system will only be required to deal with a single land and water board on an application.
The second restructuring option, reducing the mandate of the regional land and water
boards and providing the Mackenzie Valley Land and Water Board (MVLWB) with only quasi-
judicial responsibilities might actually increase complexity and lengthen timelines by
forcing some proponents to deal with two levels of land and water boards in the event of
disputes. It should be noted that there was no attempt in the Report to justify either
restructuring option on the basis of increased efficiency.

The Report also failed to acknowledge the benefits of the regional boards as currently
constituted. These include greater accessibility to communities and a greater
enfranchisement and ownership over the regulatory process. Road to Improvement
proposes that “local” input would be primarily achieved up-front through completion of
land use plans, and subsequently, through the appointment of members to the MVLWB and
Mackenzie Valley Environmental Impact Review Board (MVEIRB). Paradoxically, in the case
of appointments, this recommendation would actually reinforce the politicization of board
members as representatives of certain constituencies, instead of decision-makers within
institutions of public governance.

The NWT is regionally diverse. The Dene Métis Comprehensive Land Claim process failed in
the early 1990’s in part due to regional differences. This led to the regional claims approach
in the NWT today. Due recognition needs to be given to regional differences within the

NWT. The Sahtu, Gwich’in, and Ttjcho Agreements contemplate regional panels of the Land
and Water Board®. The parties chose to implement the land claim agreements in the current
manner in part through the Mackenzie Valley Resource Management Act (MVRMA).

The MVRMA, and other aspects of the regulatory system contained in the settled land claim
agreements, have not been fully implemented. In recent verbal and written submissions,
the GNWT has taken the position that the pieces of the existing land and water management
regime need to be completed and given the opportunity to function as intended. The GNWT
has acknowledged the need for targeted changes to enhance the functioning of the system.
The majority of recommendations from previous regulatory improvement processes have
not been implemented. Further, the land claims already contemplate the sharing of staff,
and professional and technical advisors among the boards to achieve efficiencies.*

® For example, see section 25.4.6 of the Sahtu Dene/Métis Comprehensive Land Claim Agreement.
* For example, see section 25.1.3 (f) of the Sahtu Dene/Métis Comprehensive Land Claim Agreement.
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GNWT Recommendation: Regulatory Structure

Support the recommendation that the MVLWB have sufficient funding to carry out its
responsibilities.

Propose to explore further the option of INAC recognizing the MVEIRB as the final
recommending body on those matters within its jurisdiction.

Oppose both options with regard to restructuring the land and water boards on the
basis that the existing system is relatively new, needs to be fully implemented and
given an opportunity to function as intended.

Advocate targeted improvements to the existing system aimed at fully constituting
these Northern Institutions of Public Government.




SURFACE RIGHTS LEGISLATION

McCrank Recommendation

14 The federal government should consider some legislative solution to
resolve the current difficulty of surface access to land.

Background

The Gwich’in and Sahtu land claim agreements require the establishment of a “Surface
Rights Board” by legislation (see, for example, s. 27.1.1 Sahtu Dene/Métis Comprehensive

Land Claim Agreement). The Tichd Agreement did not require, but contemplated the

creation of such legislation (s. 6.6.1 TTkchd Final Agreement). Surface rights disputes are
currently determined by arbitration under the land claims, a process not specifically
equipped for the task. The Sahtu and Gwich’in Agreements each provide some detail on the
intended content of surface rights legislation.

The creation of surface rights legislation would complete a missing piece of the integrated
system envisioned by the settled claims. It would provide greater clarity for land users and
in particular, for industrial proponents. The land claims require that the legislation provide
the board with the power to “prescribe rules and procedures for any negotiations required
by [the land claim]”, which if implemented, offers the potential to provide greater
transparency to both parties on the conditions for access negotiations.

GNWT Recommendation: Surface Rights Legislation

Support the full implementation of the settled land claims, including the completion of
surface rights legislation.
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NWT CUMULATIVE IMPACT MONITORING PROGRAM (CIMP)

McCrank Recommendation

5 The federal government should commit to the NWT Cumulative
Impact Monitoring Program (CIMP) and commit funds for that
purpose.

NWT Environmental Audit

The absence of systematic approaches to identify, evaluate and respond to
regional/territorial cumulative effects was identified as one of the most
common reasons that projects are referred to Environmental Assessment.
Regulatory decision-makers lack the tools necessary to make informed
planning and approval decisions based on regional/territorial cumulative
effects of projects. This gap is tied directly to both the absence of land
use plans and a fully implemented CIMP.

49 The Working Group should make the development and
implementation of a detailed, operational work plan, which clearly
identifies and addresses monitoring needs, an immediate priority.
The preparation of the plan should provide for involvement of
interested parties without unduly delaying the process; plan
preparation and review should occur in tandem. The
implementation plan should be subjected to periodic reviews and
amendments as operational experience is obtained.

50 Given that CIMP activities will extend in perpetuity, a source of long-
term, stable funding will be required, with periodic reviews to
account for changing program needs.

Background

Cumulative Impact Monitoring Program (CIMP) arose from a land claim obligation
providing for the monitoring of cumulative impacts of land and water uses in the
Mackenzie Valley. It has since been expanded to include the whole NWT. Many
stakeholders agree the CIMP has not been fully implemented. The monitoring of
cumulative impacts is a crucial part of the integrated management regime
originally contemplated for the Mackenzie Valley. The NWT CIMP website states
that “full implementation of the NWT CIMP is expected to begin in 2009”.

On July 17*, 2008, concurrently with the release of Road to Improvement, Indian
and Northern Affairs Canada (INAC) announced $900,000 in funding for NWT
CIMP. The adequacy of these funds is unclear and one-time funding alone is not
enough to ensure full implementation. The NWT Environmental Audit expressed
that a long term, stable source of funding is required.

In the recent past, various GNWT departments have expressed a need to re-visit
the GNWTs commitment and roles within the former Cumulative Effects
Assessment and Management Framework (CEAMF) and CIMP processes.

It is recognized that adequate information on cumulative effects has the potential
to facilitate regulatory review of projects.




GNWT Recommendation: NWT Cumulative Impact Monitoring Program

Support recommendation for the federal government to commit to the NWT
Cumulative Impact Monitoring Program.

Determine adequacy of new federal funding and participate in efforts to
ensure CIMP functions as envisioned.

Review GNWT role in cumulative impacts monitoring processes.
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BOARD CAPACITY

McCrank Recommendation

7

The federal government should ensure that each regulatory body
has a structured plan for:

a) orientation,

b) training and

¢) continuing education

for each new member that is appointed.

NWT Environmental Audit

19

26

27

33

38

40

43

The MVEIRB should have direct access to relevant government
expertise at all stages in the EIA process.

Similar to the MVEIRB, other Boards should prepare guidance
regarding the job functions and expectations of Board members.
This guidance should be provided to nominating organizations.

With full support from INAC, the Boards should lead the
development and implementation of comprehensive training for
Board members.

Government departments should identify and evaluate mechanisms
to optimize the use of existing technical expertise, including
collaborative measures between various levels of government.

INAC should investigate approaches that could be used to ensure
Board funding is capable of responding to changes in workload.

INAC should receive longterm stable 'A base' funding commensurate
with its role and responsibilities under the MVRMA. A review should
be undertaken to assess appropriate funding mechanisms that will
provide the funds in a timeframe linked to the constraints of the
unique northern setting and institutional context.

All boards and government agencies involved in environmental
management should ensure that relevant staff members are capable
to understanding basic principles of TK collection and use. Training
should be provided to individuals that lack this capacity.

Background

The GNWT’s recommendation during McCrank’s consultations addressed the need
to ensure board capacity, on a broad basis. The McCrank recommendation fails to
recognize the underfunding of the boards as development levels have increased in




the NWT. Since the various board budgets were originally negotiated through land
claim implementation plans in the 1990’s, the level of development activity has
increased considerably. Further, the recommendation is directed only at board
members, when it should also include board staff.

Boards need to be resourced to provide continuing education to members upon
completion of their initial orientation and after their appointment. Improving
training for board members may result in increased retention of members. This
would increase the retention of corporate knowledge on the board for longer
periods of time, which can positively affect the quality of board decisions.

The settled land claims make provision for the boards to share staff and advisors,
which should be explored as an additional way to address limited capacity in the
NWT.®

Additional consideration could be given to encouraging stakeholder participation
in technical training efforts where appropriate.

On July 17, concurrently with the release of Road to Improvement, INAC announced
the creation of a $300,000 fund directed at “regulatory board capacity”. Boards
will be able to make application to fund capacity initiatives.

GNWT Recommendation: Board Capacity

Support this recommendation as a subset of a broader GNWT recommendation
on board capacity and funding. Ensuring that the existing boards operate at
full capacity is a key element of t he GNWT&6s proposed altern
Reportdés restructuring options.

Recommend a review of funding levels for the boards to ensure adequate
capacity.

® See for example, Sahtu Dene/Métis Comprehensive Land Claim Agreement s. 25.1.3 (f).
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LAND CLAIM AGREEMENTS

GNWT Recommendation to Neil McCrank

1.1 Complete several key pieces of the integrated resource management
system.

e The Mackenzie Valley Resource Management Act (MVRMA)
provides for an integrated system of land and water management
in the Mackenzie Valley by virtue of linking land use planning,
land and water regulation, environmental assessment and review,
and assessment of cumulative impacts, as well as the related
regulation of resources under the authority of the federal and
territorial governments.

e Key to completing this system is the negotiation of lands,
resources, and self-government agreements.

e Finalized claims establish agreement on the basic relationships
among stakeholders, including boards and government.
Experience has demonstrated that the system operates more
efficiently in areas where land claims have been settled.

Background

The above recommendation was included in a submission to McCrank prior to the
issuance of the Report.

The completion of land claim agreements was not stated as a recommendation in the
Report. Road to Improvement makes reference to land claims creating additional
complexity and uncertainty in the regulatory regime. However, the current
experience in the NWT has demonstrated the regulatory system is more efficient in
areas where land claims have been settled.

GNWT Recommendation: Completion of Land Claims Agreements

Complete several key pieces of the integrated resource management system
including the negotiation of lands, resources, and self-government agreements.




BUILDING TOWARD NORTHERN CONTROL

BOARD APPOINTMENTS

McCrank Recommendation

15 The Office of the Minister of INAC should establish a
process that would anticipate board appointments and
ensure that the appointments are timely.

NWT Environmental Audit

21 Nominating parties should submit nominees no later than
four months prior to the expiry of a sitting member's term
of office.

22 INAC should complete its work with Boards on developing
a better defined and transparent appointments process
from the soliciting of nominees through to appointment by
the Minister. Within this process, INAC should create a
mechanism that allows nominating parties to track the
status of nominees in the appointments process.

23 INAC should streamline the appointments process and
commit to completing the process within two months of a
nomination being submitted.

24 To the extent possible, the Minister of INAC should provide
nominating parties with clear rationale for the rejection of
nominees.

25 The appointment period of Board members should be
extended from the current 3 year term to a 5 year term.
Where possible, appointments should be staggered to
minimize the risk of failing to meet quorum.

Background

There is little dispute that the federal appointment process needs to be
improved. Lack of quorum has delayed decision-making on a number of
occasions. This has been a problem in the Inuvialuit Settlement Region (ISR) as
well as the Mackenzie Valley. Great variability surrounds the nomination and
appointment process for regulatory boards. Primarily, the Minister of INAC
makes board appointments based upon nominations put forward by the GNWT
and Aboriginal claimant groups. The exception is in the Wek’éezhii Region,

where the Ttjcho Government has the authority to appoint 50% of the members
to the Wek’eezhii Land and Water Board.

On July 17 during the release of Road to Improvement, INAC announced a
commitment to reviewing the board appointment process to make it more
efficient.
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One challenge has been the availability of qualified northern candidates for
appointment. The GNWT believes the availability of qualified northern
candidates will increase over time as northern capacity grows; this document
provides recommendations on community and board capacity. However, a more
tractable problem has been an apparent refusal of the federal government to
develop and approve potential candidates far enough in advance to ensure that
there is no “gap” in the quorum for any boards.

A potential solution to the timeliness of appointments is for the GNWT to
pursue the delegation of appointment-making powers to the Minister of
Environment and Natural Resources (ENR), under section 4 of the MVRMA:

4. (1) The federal Minister may, by instrument in writing, delegate to the
minister of the territorial government responsible for renewable
resources any of the federal Minister’s functions under this Act, either
generally or as otherwise provided in the instrument of delegation.

While the GNWT will still face the same challenges finding qualified candidates,
it will likely be able to make its appointments in a timelier manner. The GNWT
currently follows a candidate screening process. Further, delegation of the
appointment power would serve as a transition to the GNWT’s increased
responsibilities post-Devolution.

GNWT Recommendation: Board Appointments

Support changes to ensure timeliness of the appointment of members to
various Boards.

Seek arole in | N A Cxesiew of the appointment process announced on July
17.

Seek delegation of the power of appointment (under section 3.1 of the
MVRMA) to the GNWT for those board members the GNWT is currently
entitled to nominate.




SECURITY DEPOSITS

McCrank Recommendation

6 The federal government should initiate a review of its current
practices for requiring financial security for mining operations
in the North, with a view to establishing these requirements in a
more orderly fashion and to eliminate duplication.

Background

This is a matter of obvious importance to the GNWT. The GNWT wants to ensure
that all federally-authorized sites are adequately remediated, a process that will
continue after Devolution. Regulatory improvements in this area will help to
establish clarity in advance of Devolution, when the GNWT will assume
additional responsibility in these areas.

The process for determining security deposits under the MVRMA needs to be
transparent and consistent. Other legislation and regulations set out potentially
overlapping requirements. The most effective instrument for setting out
security deposit requirements needs to be determined. A public process may be
required to ensure public confidence and to secure industry input.

Further analysis is required to determine if the review should be broadened to
include security deposits for oil and gas and pipeline operations in the NWT
under the Canada Oil and Gas Operations Act (COGOA). The National Energy
Board (NEB) is currently conducting a public hearing process on this matter in
relation to oil and gas pipelines authorized under the National Energy Board Act.

The GNWT is currently re-examining the legislative basis for security deposits
for uses of Commissioner’s Lands.

GNWT Recommendation: Security Deposits

Support recommendation for the federal government to initiate a review of
its current practices.

Evaluate progress and assert a more prominent role in discussions with
INAC.

Consider questions including need for a public process, and the appropriate
instrument to capture the formulae for calculating deposits.

Consider whether review should be broadened to include security deposits
for oil and gas and pipeline operations in the NWT.
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LAND USE PLANS

McCrank Recommendation

1 A priority should be given to completing the Land Use Plans in all
areas, and obtaining their approval from the federal government.

NWT Environmental Audit

1 The Sahtu Land-Use Plan should be completed and approved as
soon as possible.

2 In partnership with Canada and the GNWT, Aboriginal groups in
areas that lack land use plans should take immediate steps to
develop and implement plans for their areas. This should be
performed in consultation with interested parties. If required,
provisions to honour these plans should be established until land
claims agreements are settled.

3 In areas where land use plans have been approved, and in new land
use plans, consideration should be given to the identification of
maximum development density thresholds.

Background

The GNWT has previously advocated the completion of all pieces of the
“integrated resource management system” that were originally envisioned. Land
Use Plans are an important part of the system. Their absence helps to explain
many of the short-comings identified in various processes. Completed land use
plans would provide greater certainty for proponents involved in the regulatory
system. Land use plans have the potential to reduce the workload of the land and
water boards and potentially reduce the use of environmental assessment
processes which are now filling the gap.

Completed land use plans are not a panacea. The MVRMA permits the Land Use
Planning Boards to consider exceptions to land use plans.® Land Use Plans are also
subject to amendment’, and board determinations on conformity unavoidably
introduce uncertainty. Nevertheless, as areas with completed land use plans
demonstrate, plans are one of the primary methods by which an increased level of
certainty can be introduced into the process.

Land use planning is a complex process that involves the balancing of many
diverse interests. By its nature, it is a lengthy process and land use plans are
reviewed and updated on a regular basis. The GNWT, as the public government of
the NWT, has an overriding interest in seeing an appropriate balance struck
between development and protection of the environment. The completion of a

®  MVRMA, s.44.
"MVRMA, s.48




NWT Land Use Framework, currently underway, should aid in providing a policy

basis for the GNWT to take a consistent and timely approach to the approval of
future land use plans in the NWT.

Priority completion of land use plans has implications for the GNWT in terms of
resources, and the requirement for the GNWT to approve® or object® to a draft land

use plan on a timely basis.

GNWT Recommendation: Land Use Plans

Continue to support the priority completion of draft land use plans and the
development of Land Use Plans in all other areas of the Mackenzie Valley.

Finalize the GNWT Land Use Framework.

SMVRMA, s. 43(3)
® MVRMA, 5.43(5)
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DELEGATION OF RESPONSIBILITIES

GNWT Recommendation to Neil McCrank

3.5 The federal government, with the GNWT, should consider additional
areas where responsibilities of the federal Minister under the MVRMA
should be delegated to the responsible territorial minister.

e Certain decisions of the responsible ministers require little or no
federal input, for example authorizations related to forestry and
road maintenance, and delegation is specifically contemplated
within the MVRMA and Northwest Territories Waters Act. In
addition, the delegation of responsibility could assist in the
transition to devolution.

Background

The above recommendation was included in the submission to McCrank prior to the
issuance of Road to Improvement. Neither it nor a similar recommendation was
found in the Report.

The previously noted delegation of board appointments to the GNWT is a subset of
this broader recommendation.

GNWT Recommendation: Delegation of Responsibilities

The Federal Government, with the GNWT, should consider additional areas
where responsibilities of the Federal Minister under the MVRMA should be
delegated to the responsible territorial minister.




ABORIGINAL INTERESTS

CONSULTATION

McCrank Recommendation

2 The federal government should give the highest priority to
developing and implementing a policy that will clarify its own role,
the role of proponents and the role of the regulatory boards, in
relation to responding to the requirement for Aboriginal consultation
and accommodation.

NWT Environmental Audit

35 INAC should review the November 2004 Supreme Court ruling and
assess whether there are any implications to the consultation process
under the MVRMA for areas with unsettled land claims. The findings
of this review should be shared with other participants in the NWT's
environmental management regime.

36 INAC should lead a study to specifically assess the consultation
process to identify those aspects that are working well and result in
public satisfaction, and those areas that are ineffective and need
revision.

37 Notwithstanding the outcome of Recommendation 36, Boards should
develop a streamlined notifications and consultation process that
reduces the potential to overwhelm the resources of interested
parties (e.g. initial notice of projects to make interested parties aware
of the permit/license application, with delivery of full documentation
only to those parties that request this information based on their
assessment of the initial notice of the project).

Background

The requirement for Aboriginal consultation continues to evolve and be refined by the
courts. Itis an area where governments and proponents must tolerate a degree of
uncertainty even after consultation policies are established. The McCrank recommendation
is targeted at clarifying each party’s role in the consultation process, but does not include
the GNWT in this clarification exercise.

The GNWT recognizes that it has a duty to consult on decisions within its authority that
have the potential to infringe Aboriginal or treaty rights. The GNWT has recently
completed its own Consultation Framework and participates in ongoing federal initiatives,
including those in relation to Mackenzie Gas Project authorizations.

Particular attention needs to be paid to government delegation of the procedural aspects of
consultation. Proponents and Governments need to know up front what aspects of
consultation they will be required to conduct. Any consultation policy should be aimed at
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providing clarity to parties and simplifying the process where possible.

The duty to consult Aboriginal people will be shaped both by existing court decisions, and
by further discussion and agreement with Aboriginal groups.

GNWT Recommendation: Consultation

Support the recommendation to develop and implement an Aboriginal consultation and
accommodation policy to determine the roles for the Government of Canada, the
proponents and the regulatory boards, and further broaden the policy to include
consideration of the role of the GNWT.

Continue to participate in processes with the federal government, boards, and industry
that clarify who will fulfill the duty to consult in a given case.

If required, engage with Aboriginal groups with a goal of avoiding duplication between
consultative processes.

This work must be responsive to ongoing refinement of the duty by the courts.




IMPACT BENEFIT AGREEMENTS

McCrank Recommendation

3 The federal government should give priority to developing an official
policy on the purpose, scope and nature of Impact Benefit Agreements
in the North.

Background

At a question and answer session following the release of Road to Improvement, Neil
McCrank clarified that this recommendation is directed only at Impact Benefit Agreements
(IBAs) with Aboriginal organizations.

There is anecdotal evidence to suggest the lack of a policy or legislative basis for impact
benefits agreements as a requirement of the regulatory system is creating uncertainty for
prospective developers of resources on Crown lands. It is unclear whether this issue is
more prevalent in regions where land claims have not been concluded.

There are related provisions in some settled land claims that contemplate the GNWT
enacting legislation after Devolution which would define certain benefits for claims
participants with respect only to activities on settlement lands.'® Government is required
to consult the claims organizations in the preparation of any policies or legislation with
respect to benefits plans for activities on settlement lands.

INAC has been in the process of drafting a policy for several years. The status of this
project is not known. Additional analysis is required to determine the need for a policy or
other solution to this matter, and the GNWT’s role in determining any solution.

GNWT Recommendation: Impact Benefit Agreements

Determine the extent of the issue and the status of INAC policy development.

Support concept of creating additional certainty for proponents on Impact and Benefit
Agreements.

19 See for example section 22.2.2 Sahtu Dene/Métis Comprehensive Land Claim Agreement with respect to oil and

gas activities on Sahtu lands.
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FREE ENTRY SYSTEM

McCrank Recommendation

8 The federal government should consult with all interested stakeholders and
develop a policy on the free entry system.

Background

The operation of the free entry mining exploration system has come into conflict with legal
requirements to consult before authorizing activities with the potential to infringe
Aboriginal rights. This issue is not unique to the NWT. Ontario released a consultation
paper in fall 2008 seeking input on changes to modernize the Ontario Mining Act,** and
other jurisdictions, including British Columbia, are considering changes."

In May 2007, the issue was highlighted in the MVEIRB’s report of environmental assessment
on the UR Energy uranium exploration program. When recommending against the project,
the Board stated:

To reduce the potential for conflict between the duty to consult when aboriginal
rights are infringed by mineral exploration and development and the free-entry
system set out in the Canada Mining Regulations, the Government of Canada should
adapt and apply the prospecting permit process to areas in the Akaitcho Territory,
particularly in the Thelon Basin, in order to provide notice and ensure
opportunities for consultation with aboriginal users of that area, before subsurface
interests are granted.

In a related development, in early 2008, the Sahtu Secretariat Incorporated applied to the
Federal Court for, among other things, changes to the process under the Northwest
Territories and Nunavut Mining regulations by which prospecting permits are issued.

It seems clear there are some challenges reconciling Aboriginal consultation with a free
entry system premised on privacy during the exploration stage. While Road to
Improvement calls for a “policy” on free entry, it is not yet clear what such a policy would
contain, or if a policy is the best instrument to further changes. A review of the operation
of the free entry system in the NWT to identify issues of concern is required. Solutions to
this issue must balance mineral explorers’ security of investment while meeting legal
obligations to Aboriginal people.

At a question and answer session accompanying the release of his report, McCrank
acknowledged that his recommendation was vague, but that it was clear to him that the
subject needs to be addressed.

GNWT Recommendation: Free Entry System

A review is required to determine where inconsistencies lie and the most appropriate
method (e.g. Policy or legislation) for addressing these inconsistencies.

Support changes to ensure that mineral exploration is consistent with legal obligations
to Aboriginal people.

“"Modernizing Ontariods Muguit20. Act: Finding a Balance
http://www.mndm.gov.on.ca/miningact/pdf/discussion_paper_e.pdf

12 Prince George Citizen “Summit calls for end to free-entry” 7 October 2008.
http://www.princegeorgecitizen.com/20081007155193/local/news/summit-calls-for-end-to-145free-entry-146.html



http://www.mndm.gov.on.ca/miningact/pdf/discussion_paper_e.pdf/
http://www.princegeorgecitizen.com/20081007155193/local/news/summit-calls-for-end-to-145free-entry-146.html/

COMMUNITY CAPACITY

GNWT Recommendation to McCrank

2.2

INAC must make additional participant or intervener funding
available to Aboriginal organizations and communities to deal with
environmental assessments and regulatory applications for larger
scale projects.

e Interim Resource Management Assistance (IRMA) funding is
available to Aboriginal organizations in areas of unsettled claims
to deal with resource use pressures. This funding comes in two
distinct formats. Base funding is available for normal or day-to-
day work (renewable resource councils, normal regulatory
applications, etc). In addition, resource pressure funding can be
applied for to participate in environmental assessments and large
regulatory processes. Current resource pressure funding is not
adequate to allow responses to occur in a timely manner.

e Aboriginal and community governments have limited financial
and human resource capacity to address multiple requests. As a
result consultation processes are extended.

NWT Environmental Audit

4

34

39

42

45

Boards and governments should continue in their efforts to educate
participants in the requirements of the approvals process.

Building on previous work undertaken by the National Round Table
on the Environment and the Economy, INAC should fund an
independent evaluation of the capacity of Aboriginal communities to
participate in environmental and resource management processes.
The findings and recommendations of this evaluation should be
acted on.

A participant funding program should be established for
Environmental Assessments and regulatory processes involving
public hearings under the MVRMA.

If requested, government agencies should assist Aboriginal
communities in their efforts to collect and compile TK in a way that
is amenable to use in environmental decision-making.

The participants in the system should review the issues associated
with the compensation and acknowledgement related to the
collection of original TK.

Background

Key objectives of any regulatory system should be transparency and promoting the
ability of stakeholders to participate in the decision-making process. Increasing and
competing demands and limited resources make it difficult for Aboriginal
organizations and communities to provide adequate and timely input into regulatory

processes.
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GNWT Recommendation: Community Capacity

INAC should make additional participant or intervener funding available to
Aboriginal organizations and communities to deal with environmental
assessments and regulatory applications for larger scale projects.




PROTECTING THE ENVIRONMENT

WATER QUALITY AND EFFLUENT STANDARDS

McCrank Recommendation

10 The federal government should, as a priority, in consultation
with the Boards under the Mackenzie Valley Resource
Management Act, develop standards for water and effluent and
the Minister should direct the boards to use those standards.

NWT Environmental Audit

Overall, an adequate regulatory framework to protect water quality
and quantity has been established and is being used to prevent
significant water quality impacts from new developments.

Background

The McCrank recommendation partially addresses a broader recommendation made
by the GNWT. In addition to water and effluent standards, the GNWT’s
recommendation included the development of standards in relation to air quality
and emissions, and environmental effects monitoring. Standards provide
additional certainty and predictability for the public and users of the regulatory
system.

The GNWT is already involved in preliminary work with INAC on these issues. It is
recognized that as environmental knowledge and best practices evolve, so too will
the applicable standards.

GNWT Recommendation: Water Quality and Effluent Standards

Support the development and implementation of appropriate territorial
standards regarding the regulation of water quality, effluent, air quality and
emissions, and environmental effects monitoring in the NWT.
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TRIGGERS FOR ENVIRONMENTAL ASSESSMENT

McCrank Recommendation

11 The federal government should address the issue of the
Environmental Review process and consider providing
legislative amendments to the MVRMA that set out the criteria
that triggers more extensive review levels.

NWT Environmental Audit

From the inception of the MVRMA through the fiscal year 2004-05,
there have been 1,004 preliminary screening assessments. Of
these, 31 projects, or about 3%, were referred to the MVEIRB for
Environmental Assessment.

More projects have been subject to Environmental Assessment
under the MVRMA than before the legislation was passed. This is
partly due to increases in development activity and partly due to
smaller projects being subject to the process. Where smaller
projects were subject to EA, these referrals appear to be warranted
based on the identification of environmental concerns during the
EA process.

Background

A relatively consistent concern has been that the “triggers” for environmental
assessments (EA) and environmental impact reviews are the cause of considerable
uncertainty in the process. Some stakeholders have raised concerns regarding the
size of projects being referred. Amendments to the MVRMA could address some of
these issues by providing definitions for one or more words. A GNWT
recommendation to McCrank calling for further clarity on the triggers for review
processes squarely addressed this issue. In the absence of such clarity, the MVEIRB
has developed its own interpretative guidelines for the tests during preliminary
screenings that can result in referral to EA®.

The recommendation in Road to Improvement appears to be targeted at reducing
the number of projects referred to environmental assessment, although it is unclear
if it would have this effect. It is worth noting that in 2004-05, the Environmental
Audit appeared to conclude the number of referrals from the inception of the
MVMRA to that date was justified.

There is a question of whether guidelines or legislative amendments are the
preferred method of providing greater clarity. The land claims that prompted the
MVRMA include, but do not define, the phrases “will likely have a significant
adverse impact on the environment” and “will likely be a cause of significant public
concern”'. Accordingly, attempts to bring greater definition to the MVRMA terms
must be consistent with the land claim provisions.

13 See Environmental Impact Assessment Guidelines, March 2004. MVEIRB website:
http://www.mveirb.nt.ca/upload/ref library/1195078754 MVE%20EIA%20Guidelines.pdf (accessed March 10,
2009)

1 See for example Sahtu Dene/Métis Comprehensive Land Claim Agreement, section 25.3.5 (a).



http://www.mveirb.nt.ca/upload/ref_library/1195078754_MVE%20EIA%20Guidelines.pdf

GNWT Recommendation: Triggers for Environmental Assessment

land claims, and if so, the appropriate mechanism for the clarification (e.g.
guidelines or legislation).

Support investigating whether the triggers for environmental assessment and
environmental impact review can be clarified without amendment of the settled
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ENFORCEMENT

McCrank Recommendation

12

The federal government and the appropriate regulatory bodies
should develop a Memorandum of Understanding (MOU) concerning
the issue of implementation and enforcement of recommended and
accepted conditions.

NWT Environmental Audit

8

10

11

12

13

14

15

Federal and territorial departments should develop formal
agreements and applicable training programs to ensure that all
permit and license conditions are subject to inspection and
enforcement by appropriate regulatory authorities. As the lead
department for the MVRMA, INAC should take the leadership role in
ensuring this occurs.

Regulatory agencies should develop cooperative agreements to
optimize the effectiveness and efficiency of inspection activities.

LWBs should ensure that permit and license conditions are written
in such a manner as to be inclusive of all mitigative and monitoring
requirements and to provide operational flexibility while being
protective of the environment by establishing performance-based
requirements.

INAC should work with the LWBs to investigate means by which
confidential terms and conditions relevant to the environmental
management process can be provided to LWBs without
compromising confidentiality requirements.

INAC and the LWBs should collaborate on the collection and sharing
of information required for licensing, inspection and enforcement
activities, without compromising potential prosecutions.

The fines and penalties provisions of the MVRMA should be
amended to be more consistent with CEPA, the Fisheries Act and the
NWT EPA.

Institutionalized mechanisms to perform follow-up on the
implementation of EA measures, particularly those which are not
tied directly to a regulatory instrument, would provide an
important improvement to the EA and regulatory system. To this
end, it is recommended that the MVEIRB develop follow-up
programs for Environmental Assessments, where appropriate.

The MVEIRB should continue to develop tools for completing social
and cultural impact assessment, and monitor developments in this
area in other jurisdictions.




16 In situations where measures dealing with socio-economic impacts
are made in EIA decisions and there is no associated regulation,
governments should develop and use policy instruments to
facilitate the implementation of the measures.

32 The next NWT Audit should evaluate whether adequate firewalls
exist between the different mandates of regulatory authorities,
particularly within INAC and the GNWT.

Background

Overlapping mandates and related questions with regard to the appropriate
authority to enforce and oversee implementation of permit conditions have led to a
concern that certain conditions are not being adequately and consistently
implemented and/or enforced. This includes areas where the GNWT holds
regulatory authority. There is a need to conduct a comprehensive analysis to
determine where these gaps exist. Consideration needs to be given to the intended
future role of the land and water boards, if any, in the enforcement of
recommended and accepted conditions.

While a Memorandum of Understanding (MOU) may be part of the solution, other
gaps and inconsistencies may best be filled by changes to various pieces of
legislation. Additional considerations should include the impact of a future
devolution of legislative authorities to the GNWT, as a simplification that would
consolidate the “province-like” regulatory powers over Crown lands with one
government.

GNWT Recommendation: Enforcement

Support the concept of clarifying overlapping mandates and responsibility for
implementation and enforcement of recommendations arising from the
regulatory process.

Further analysis required to determine the full extent of the gaps, and to
determine the appropriate instrument(s) to address those gaps.

March 2009



ENVIRONMENTAL AGREEMENTS

McCrank Recommendation

4 The federal government should identify the gaps in existing legislation
and regulations that should be filled in order to protect all elements of
the natural environment, to the extent required by the principles of
sustainable development, and give priority to the development of the
necessary statutes and regulations in order to progressively eliminate
the need for ad hoc environmental agreements on a project-by-project
basis.

NWT Environmental Audit

5 Canada (including the NEB), the GNWT and LWBs need to reach an
understanding on jurisdiction over air quality throughout the NWT.
Based on this understanding, appropriate regulatory tools for the
establishment and enforcement of air quality standards should be
created and implemented.

Background

This recommendation is generally consistent with positions the GNWT has taken at
previous opportunities.

Environmental Agreements are currently used to address gaps in the existing
regulatory system. Primarily, these include provision for security deposits (see
related recommendation), air emissions and for monitoring programs. An assessment
of where additional gaps exist, based on previous experience, is required to inform
attempts to address this recommendation.

It is recognized that as the recommendation would be addressed through new or
amended legislation it is a longer-term project. It may be advisable to establish an
action plan, with deadlines, to comprehensively address any gaps and avoid an
unnecessarily drawn-out or piece-meal process.

GNWT Recommendation: Environmental Agreements

Support the recommendation to identify gaps, collaboratively with the federal
government, in existing legislation and regulations that should be filled to protect
the natural environment and reduce the need for ad hoc environmental
agreements.




REGULATORY PROCESS

PERFORMANCE MEASURES C TIMELINES

McCrank Recommendation

9 The federal government and the appropriate regulatory authorities should
develop performance measures that result in effective timelines from the
receipt of the application to disposition.

This may involve different timelines, depending on the scope and complexity
of the application.

NWT Environmental Audit

7 The Sahtu LWB should augment its current summary comment tables to
include a column that shows how each application review comment has been
addressed (e.g. one consolidated disposition table).

28 INAC should work with Boards to develop and implement a public
accountability reporting process with clearly identified standards, including
performance relative to s.58 of the MVRMA.

29 Consideration should be given to extending the Preliminary Screening review
timeframe beyond the current 42 days to facilitate community input.

Background

A GNWT recommendation made to McCrank addressed this issue. A key area of focus is
delay caused by government process factors not attributable to the boards, including board
appointments and the ministerial decision-making process. Where timelines are determined
to be necessary in the process of the boards themselves, a balance must be found between
the need for a predictable process for proponents and the ability of the public, Aboriginal
groups, and other stakeholders to participate meaningfully.

Addressing timelines is linked to several other recommendations relating to the
effectiveness of the regulatory system. For example, a project might now be referred to
environmental assessment and experience an extended review period due to the absence of
a land use plan for an area. Performance measures and timelines need to be examined in
the context of an entire integrated system that functions as intended.

In June 2008, the Mackenzie Valley Land and Water Board and the Mackenzie Valley
Environmental Impact Review Board conducted a workshop addressing the issue of
timelines.

GNWT Recommendation: Performance Measures ¢ Timelines

Support the development of performance measures that result in effective timelines
from the receipt of the application to disposition, including timelines for the ministerial
decision-making processes.
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NWT ENVIRONMENTAL AUDIT

McCrank Recommendation for Improvement

13 The Minister of INAC should commission a second environmental audit of
the Northwest Territories in accordance with S.148(1) of the MVRMA and /
or order a specific review of the MVRMA.

Background

Section 148 of the MVRMA provides for the conduct of an environmental audit at least
once every five years, and provides for a GNWT role in deciding the terms of reference for
an audit:

148. (1) The federal Minister shall have an environmental audit conducted at least
once every five years by a person or body that is independent.

(2) The federal Minister shall, after consulting the Gwich’in First Nation, the Sahtu

First Nation, the Tt{jchg Government and the territorial government, fix the terms of
reference of an environmental audit, including the key components of the
environment to be examined.

The McCrank recommendation contemplates an environmental audit of the Northwest
Territories. While the Inuvialuit Settlement Region (ISR) does not fall under the
MVRMA, the ISR was included in the terms of reference of the first audit. It is expected
a second audit would be similar in scope.

INAC has already initiated a second audit. As stated above, the GNWT is entitled to be
consulted before the terms of reference are fixed.

As part of the Audit, the MVRMA requires that a review of any response to the
recommendations of previous audits be conducted. This provides an opportunity for
the recommendations from the previous audit and even other processes to be
consolidated and dealt with in a more comprehensive manner. It should be noted that
some recommendations of the first audit have now been implemented.

GNWT Recommendation: Second NWT Environmental Audit

Support the initiation of a second environmental audit pursuant to section 148 of the
MVRMA.

The audit should include the regulatory regimes of both the Mackenzie Valley and the
Inuvialuit Settlement Region, and be used as an opportunity for a more
comprehensive look at improvements to the system.




MINISTERQ DIRECTIVES

McCrank Recommendation

16 The federal Minister should clarify some issues involving the regulatory
boards or the regulatory process by exercising his/her authority under the
MVRMA.

Background

There are a number of areas where the land and water boards and MVEIRB would benefit
from more specific direction. In the absence of Ministerial direction, the boards have
sometimes resorted to filling the gaps themselves. This may not always be desirable.
Ministerial direction or more specific regulations made pursuant to the MVRMA may
address a number of other matters raised in this report.

Road to Improvement provided no specific indication about what issues McCrank was
referring to, saying only that:

When there is a lack of clarity for boards or the regulatory process relating to the
Board, there is a desire to achieve some direction from the Minister.

Accordingly, it will be necessary to reach agreement with INAC, Aboriginal governments
and organizations, and stakeholders on priority areas for action. McCrank’s focus appears
to be on policy direction to the land and water boards (LWB) under section 83 of the
MVRMA:

83. (1) The federal Minister may, after consultation with a board, give written policy
directions binding on the board with respect to the exercise of any of its functions

under this Part. The federal Minister shall also consult the Ttjcho Government before
giving such written policy directions to the Wek’éezhii Land and Water Board.

Not all issues are best addressed through the use of the Minister’s authority under the
MVRMA. In some areas, additional regulations pursuant to the MVRMA may be preferred.
An analysis will be required to determine which issues are best addressed through policy
direction and which through legislation.

GNWT Recommendation:a A YA 30 SNNRa 5ANBOGAODSAE

Support the recommendation, for the federal Minister to clarify some issues involving
the regulatory boards or the regulatory process by exercising his/her authority under
the MVRMA, subject to agreement on areas that would most benefit from Ministerial
policy directives.

Changes to the MVRMA should not be ruled out, and consideration should be given to
allowing policy directives to the MVEIRB.
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MINISTERIAL REVIEW UNDER S. 130 & 135 oF THE MVRMA

McCrank Recommendation

17 The federal Minister (INAC) should develop a protocol on the review and
disposition relating to S.130 (MVRMA) decisions.

NWT Environmental Audit

30 Prior to the submission of REAs, the MVEIRB should provide opportunities
for Responsible Ministers to review and comment on proposed mitigation
measures.

31 INAC should develop and implement procedures to encourage a more
transparent and accountable post-REA process.

Background

The Ministerial decision-making process can make up a substantial proportion of the total
time required to complete the regulatory process. The MVRMA contains no guidance on
how the INAC minister and responsible ministers can reach decisions when presented with
a report of environmental assessment or environmental impact review.

A related issue is how the INAC and responsible ministers can meet any additional
Aboriginal consultation obligations that may arise during the “consult to modify” process.

It is clear some clarification of the process is needed. In particular some certainty is
required around timelines. While McCrank’s recommendation is limited to section 130,
similar clarification is required in relation to section 135 of the MVRMA, which relates to
environmental impact review. Solutions should be aimed at making the process more
transparent to the public and users of the regulatory system.

INAC has already initiated the development of a protocol. It is unclear whether a protocol
is the appropriate instrument to address this issue, or whether legislative change is the
preferred longer-term solution.

GNWT Recommendation: Ministerial Review Under S. 130 & 135 of the MVRMA

Clarification of the ministerial decision-making process under sections 130 and 135 of
the MVRMA is required. Further analysis is required on the best mechanism to achieve
this objective.

There should be particular emphasis on shortening and providing greater certainty
with regard to timelines for Ministerial decision-making.




MAJOR PROJECTS OFFICE

McCrank Recommendation

18 The federal government should explore a made-in-the-North
equivalent of the MPMO that would be a single point of entry and
assist in coordinating federal departments and the GNWT, as well as
liaise with the regulatory bodies for all projects, major and minor.

Background

It was clear from the earliest stages that the McCrank Report would likely
recommend a “major projects management office” (MPMO) for the NWT. During his
consultations and at the Yellowknife workshop preceding the release of his report,
Mr. McCrank solicited input on the concept. From northern participants the
response was almost universally negative. McCrank’s recommendation calls for
exploration of a “made in the north equivalent of the MPMQO”.

The southern MPMO is in its infancy and is not yet fully operational. There is a need
to better coordinate federal engagement in environmental assessments but there is
no consensus that a northern version of the MPMO is the best mechanism to achieve
this. More experience with the model may help to answer this question.

Contrary to McCrank’s recommendation to explore a “made-in-the-North” equivalent
of the MPMO, on September 20, 2008 in the days preceding the federal election the
Conservative Party committed to:

éopen[ing] a satellite Major Projecttsseiana
as a single point of entry and contact for project developers and improve
coordination between regulatory bodies (federal, territorial, Aboriginal). The
Major Projects Management Office, first proposed by our Government in
Budget 2007 to improve oversight, accountability and collaboration
throughout the stages of federal project review for major natural resource
projects, is now open and receiving stakeholder praise. We will now apply its
growing expertise to the unique challenge of Northern development.

A recent GNWT proposal to the federal government aimed at removing obstacles to a
devolution agreement calls for an ongoing partnership with INAC to address the
demands of potential future major resource projects or significant increases in
development. The proposed partnership also provides for joint strategic
investment. A tailored version of a “northern” MPMO offers the potential to provide
structure to such a partnership. If not properly implemented, the establishment of
an MPMO would add an unnecessary layer on to the system.

GNWT Recommendation: Major Projects Office

Oppose creation of a northern osatellite6 office of the MPMO.

Consent to the exploration of the concept of a MPMO for the north, to the extent
that it is tailored to northern needpropased c o
devolutionopart ner shi p tofwture large projects and future rapid
increases in the level of resource development.
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APPENDIX A C ABBREVIATIONS

CEAMF - Cumulative Effects Assessment and Management Framework
CEPA - Canadian Environmental Protection Act

CIMP - Cumulative Impact Monitoring Program

COGOA - Canada Oil and Gas Operations Act

EA - Environmental Assessment

ENR - Department of Environment and Natural Resources

GNWT - Government of the Northwest Territories

IBA - Impact Benefits Agreement

INAC - Indian and Northern Affairs Canada

IRMA - Interim Resource Management Assistance

ISR - Inuvialuit Settlement Region

LWB - Land and Water Board

MOU - Memorandum of Understanding

MPMO - Major Projects Management Office

MVEIRB - Mackenzie Valley Environmental Impact Review Board
MVLWB - Mackenzie Valley Land and Water Board

MVRMA - Mackenzie Valley Resource Management Act

NEB - National Energy Board

NWTEPA-Nor t hwest Territories’™ Environmental Protectd.i
REA - Report of Environmental Assessment

TK - Traditional Knowledge




